In the United States Court of Federal Claims

Nos. 00-508L & 01-107L (consolidated)
(Filed: duly 31, 2002)
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MENO TOEWS AND EVELYN TOEWS,
Plaintiffs,
Tekings Railsto Trals Act; Eastments.
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Robert J. Rosati, Fresno, Cdifornia, for the plantiffs Menno Toews and
Evelyn Toews, and Norman Meachum.

William J. Shapiro, Trid Attorney, United States Department of Justice,
Environment and Naturd Resources Divison, for the United States. With him
on briefls were John C. Cruden, Acting Assgsant Attorney Generd,
Environment and Natural Resources Divison, and Evelyn Kitay, Office of the
Counsd, Surface Transportation Board.



OPINION
BRUGGINK, Judge.

Fantffs in this case are Cdifornia landowners who claim to own fee
interests in segments of a ral corridor. Ther Ffth Amendment takings clams
have been consolidated for the resolution of common issues of federd and
Cdifornia lav. Pending are crossmotions for summary judgment.  Oral
agumet was hdd May 31, 2002. The first question presented, whether
plantffs indeed have fee interests in these segments, depends on whether the
rallroad obtained easements or hdd an interest in fee smple.  If the plaintiffs
hod fee interests, the court must determine whether the current “ralbanking”
or interim tral use is within the scope of ralroad easements under Cdifornia
lav. For the reasons set out beow, we find that the plaintiffs held the fee and
that current uses are not within the uses permitted under the easements.

BACKGROUND

In 1891 the San Joaguin Vdley Rallroad Company secured property
interests in land as pat of a plan to congruct a ralroad in Fresno County,
Cdiforniay, by means of two very gmila written indruments, both titled
“Agreement for Right of Way.” William Heim, whom plantiff Meachum dams
as his predecessor-in-interest, sgned the following document (*Hem Deed’):

| do hereby grant bargain sell and convey unto the said San
Joaquin Vadley Ralroad Company the Rigt of Way for its
proposed Railroad over [described section of the ralroad
corridor] owned by me in the County of Fresno in said State of
Cdifornia dong the line of sad proposed Railroad and for the
sde tracks turn tables depots water baths and other appurtenances
wherever the same may be located by said Company to the extent
of 100 feet in width aong and across said lands as now [sic]
located by the Engineers of the Company.

Providing that if in any case sad Rigt of Way is so
located as to injure or damage any huldings fences ditches
orchards or vineyards ful compensation shal be made therefore.

| further covenant promise and agree that when Railroad is
completed over sad lands | will thereupon execute and ddiver to
sad San Joaquin Valey Ralroad Company deeds or conveyances
of sad Right of Way. Sad RR. to be built within 12 months



from date over said lands.

Provided, however, that if sad Ralroad Company shdl
permanently discontinue the use of sad railroad the land and
Rights of Way shdl a once revert to the undersigned.

This agreement is to bind us and each of our hers
executors adminigtrators and assigns.

On May 9, 1891, Charles H. Bouchey, whom the Toews plantiffs clam
as thar predecessor-in-interest, dgned a very gSmilar document (“Bouchey
Deed”), whose minor differences from the Heim Deed center on the passages
emphasized above. Where the Heim Deed set a width of 100 feet across “said
lands” the Bouchey Deed set a width of 50 feet from a “sad West line”
Another difference between the two deeds is that the Bouchey Deed lacked the
sentence in the third paragraph requiring the ralroad to be built within twelve
months.

Defendant contends that these grants condituted fee smple subject to
a condition. Paintiffs alege that these were merdly ralroad easements, subject
to abandonment.

Railroad congtruction began on July 7, 1891. The railroad corridor at
issue in this case (“subject corridor”) is a 4.5 mile length of the Clovis Branch
gretching from milepost 2145 a Tarpey to milepost 219 a Glorietta Station.
The subject corridor passes through what is now the downtown area of the City
of Clovis, in Fresno County, Cdifornia Plantiffs Menno and Evelyn Toews
dam a portion of the subject corridor that is 50 feet wide and 382 feet long.
Rantff Norman Meachum dams a grip of land within the corridor that is 100
feet wide and 220 feet long. On January 20, 1892, Southern Pacific (*SP") took
over the corridor. In January, 1992, SP leased the corridor to a new entity aso
named the San Joaquin Valey Railroad Company (“SIVRC”).

The process known as “railbanking” was initiated by Congress through the
National Trals System Act Amendments of 1983 (Railsto-Trails Act).! Under
this regulatory scheme, a ralroad company mugt firg file with the Surface
Transportation Board (“STB”) ether an application for abandonment pursuant
to 49 U.S.C. 88 10903 and 10904 (1994), or a petition for exemption pursuant
to 49 U.SC. § 10502. Once one of these filings has been submitted by a

Y Pub. L. 98-11, 97 Stat. 48, to the National Trails System Act, Pub. L. 90-543, 82
Stat. 919 (codified, as amended, at 16 U.S.C. 88 1241 et seq. (Supp. |1 1996)).
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ralroad, a third party interesed in acquiring the ral line for “rallbanking” and
interim trall use mug file with the STB a “Statement of Willingness to Assume
Fnancid Responshility.” See 49 U.S.C. 1152.29(a). After such a filing by a
third party, the rallroad mugt naotify the STB whether it is willing to negotiate a
new agreement with the third party regarding the use of the railroad corridor.
If the ralroad is willing to negotiate, the STB will issue either a Notice of
Interim Tral Use or Abandonment (“NITU”) or a Cetificae of Interim Trall
Use or Abandonment (“CITU”). Either of these actions will postpone the STB’s
abandonment authorization for 180 days, during which the ralroad can
discontinue service and negotiate with interested third parties.  If no agreement
is reached, the ralroad is authorized to abandon the rail line after the 180 day
window has expired. If an agreement is reached within the 180 day window, the
ral lire is consdered “ralbanked,” and the agreed upon interim trall use is
permitted under the CITU or NITU.

On May 9, 1994, SIVRC filed a petition for an aandonment exemption
for the 4.5 miles of track on the subject corridor pursuant to 49 U.S.C. § 10505
and 49 C.F.R. 88 1121.1 et seq. The petition was granted by the STB.2

As early as 1993, in its “Generd Plan,” the City of Clovis anticipated
abandonment of the subject corridor and expressed an interest in taking control
and developing it. On May 22, 1995, Clovis filed a request for a public use
condition as wdl as an inteim tral use condition. In a letter dated June 9,
1995, Clovis amended its request to exclude the right-of-way between Fifth
Street, at or near milepost 217.3, and Third Street, at or near milepost 217.5.
After negotiations, the subject corridor was conveyed to the City of Clovis,
effective December 24, 1997. The excluded area between Fifth and Third
Streets was purchased by a private business, the Clovis Investment Corporation.

The City of Clovis, the City of Fresno, and Fresno County issued a Clovis
Averue Railroad Corridor Area Plan (*CARCP’) on October 22, 1996, which
set out three phases of use for the subject corridor. Phase 1 would permit use
of the corridor as a trangtway for pedestrians, bicydids, and skaters, Phase 2

ZThe STB ruled that, through the January, 1992, lease contract, SIVRC assumed SP's
common carrier obligations over the Clovis Branch. Therefore, SP did not “seek the
abandonment of the Clovis Branch.” See STB Consolidated Decision DOJ0195.
Defendant concludes from this that the abandonment petition isirrdevant. We
disagree. The STP treated the relevant party as SIVRC, the only party which could
release aclam to be able to operate arailroad.
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would introduce equestrians and trolley buses, Phase 3 would bring light rail.
Phase 1 is currently in effect at the corridor, although equestrians—part of Phase
2-have been introduced. As part of the current “Phase 1" use, Clovis has dubbed
the subject corridor the “Clovis Old Town Tral.” The Trall includes a tweve-
foot wide asphalt path lined with trees, benches, and commercid billboards. The
Tral pauses between Fifth and Third Streets because a parking lot is located on
what would be the excluded portion of the subject corridor. The Tral
cdrcumvents the paking lot by connecting the two digointed ends with a
gdewak running dongsde the rear of buildings fronting the lot.

The parceds damed by plantffs have been fenced, planted with trees,
and are subject to further landscaping plans pursuant to the CARCP. Clovis
dlows a variety of activities on the trall that would have been impracticd and
presumably prohibited while the subject corridor was a functioning railroad line,
induding bicyding, jogging, skateboarding, rollerblading, or doing anything that
would be lanful in public space. Plantiffs clam that when the subject corridor
was a ralroad ling, only the SIVRC and the plaintiffs had access to their alleged
property, whereas today, the generd public has unlimited access for any lawful
public purpose. The plantiffs characterize the corridor as a “linear urban park,”
and clam it isno longer a*trangportation corridor.”

Defendant does not deny the current use, but asserts that walking, biking,
skating, and horseback riding demondrate that transportation is ill the primary
function of the subject corridor. According to the defendant, the fact that Clovis
has provided landscaping, benches, and water fountains for the convenience of
travelers does not affect the corridor's man purpose of facilitating travel, and
the fact that the mode of transportation has changed is irrelevant. Furthermore,
defendant asserts that the subject corridor’'s present use is the first stage of a
greater plan envisoning multi-modal transportation that some day could include
buses and light rall.

DISCUSSION

The first question is whether the Hem and Bouchey Deeds conveyed
ralroad easements or fee ample subject to a condition. We conclude that it is
clear under Cdifornialaw that the railroads obtained only easements.

Each deed is titled “Agreement for Right of Way.” We note “. . . the
generd rule . . . that in construing contracts and deeds for railroad rights of way
such deeds are usudly construed as gving a mere right of way, athough the
terms of the deed would otherwise be apt to convey a fee” Highland Realty



Co. v. City of San Rafadl, 46 Cd. 2d 669 (1956). The Cadlifornia Supreme
Court went further in City of Manhattan Beach v. Superior Court, 13 Cal. 4"
232 (1996), rding that “when the granting clause of a deed declares the purpose
of the deed to be a right of way for a railroad the deed passes an easement only,
and not a fee with a redricted use, even though the deed is in the usud form to
convey a fee title” Id. at 240. Also supporting the conclusion that the deeds
conveyed railroad essements are the following factss Ca. Civ. Code § 801
(2001) defines a right-of-way as a type of easement, the deeds were executed
for nomind congderation, the deeds do not speak broadly in terms of “remise,
release, or quitclaim,” and language of purposeisincluded.

Defendant points to the reverson clauses (“that if sad Railroad Company
ghdl permanently discontinue the use of said railroad the land and Rights of
Way ddl a once revert to the undersgned deeds’) and the use of the word
“land” in both deeds as evidence of an intet to convey a fee simple
determinable. We disagree. In Moakley v. Los Angeles Pacific Ry. Co., 139
Cd. App. 421, 423-26 (1934), a deed containing Smilar reverson language and
an even more troubling use of the term “land” was found to convey an easement
to a rallroad. As explained in Brown v. Weare, 152 SW.2d 649 a 655 (Mo.
1941), the use of the term “revert” in an easement, dthough confusing, is
condstent with the parties typical assumption that, if the easement is no longer
used, then the burden on the fee is lifted. Similarly, the use of the word “land”
does not overcome the presumption of an easement. An easement is imposed
on land, so it is not surprisng that the drafter might use the term with no
purpose of dteing the nature of the conveyace. We have considered
defendant’ s other arguments and find them unpersuasive.

Although not necessary to the result, we believe it is clear that there was
an aandonment here of the easement by the ralroad. The documentation
supporting SIVRC's petition to abandon, coupled with the granting of the permit
(albet subject to the Rals to Trals designation), the remova of al the track,
and the creation of the trall makes it clear that the original use is a an end with
no remote prospect of resuscitation. There have planly been “unequivocd and
decisive acts . . . clearly showing an intention to abandon.” See Gerhard v.
Sevens, 68 Cal.2d 864, 882 (1968).

Defendant contends that there was no abandonment because the current
use as a pakitral is conggent with the purposes of the origind easement,
broadly stated. It argues for an expansve reading of the term “rallroad” use. It
relies on the argument that “[a] right of way or easement granted to a railroad ‘is
not that spoken of in the old law books, but is peculiar to the use of a rallroad



which is usudly an improvement, a perpetud highway of trave and commerce

" San Gabriel v. Pac. Elec. Ry. Co., 129 Cd. App. 460, 464-65 (Cd. Dig.
Ct. App. 1933). Changing uses are possble, so long as it can be determined that
the new use iswithin the contemplation of the origind grant:

Our courts have been receptive to the contention that
changed economic and technological conditions require
reevaluation of redrictions place upon the use of real property
and may render legdly inoperative certain changes in use which
would otherwise require areversion.

Faus v. City of Los Angeles, 67 Cal. 2d 350, 355, 431 P.2d 849, 852 (1967).
Thus, a shift from railroad to bus use has been permitted, Faus, as wdl as a shift
from use as a street to a railroad use, Montgomery v. Santa Ana Westminster
Ry, 104 Cd. 186, 37 P. 786 (1894). The court in Montgomery grounds this
shifting usein the following rationde:

The world moves . . . . The trend of judicid opinion . . . isto a
broader and more comprenensve view of the rights of the public
in and to the dreets and highways . . . and, while carefully
consving the rights of individuds to ther property, the courts
have not hestated to declare the shadowy title which the owner
of the fee holds to the land in a public sreet or highway, during
the duration of the easement of the public therein, as being
subject to dl the varied wants of the public, and essential to its
hedlth, enjoyment and progress.

104 Cd. at 192. While we find nothing shadowy about the fee interest held by
plantiffs here, we take the point: changed economic and technologicdl
conditions may dictate that the origind use contemplated has evolved into
something markedly different, and yet within the origind generd purposes.

That is not what occurred here, however. Changed economic conditions
lead to the abandonment of the railroad. In no sense was there an evolution in
use by the grantee. That, by itsdf, would normaly dictate a return to the fee
owne's use.  The “technologica” change is, moreover, retrograde.  That
waking, jogging, Skateboarding, are less technologicaly complex than running
a ralroad hints at what the rea change here is. The shift is not from an
uneconomic form of transportation to a more efficent, high-tech version.
Rather, the use is differet in kind. The purpose is fundamentaly recreationd,
not the movement of goods or people in commerce. In the past, plaintiffs land



was subject to the isolated passage of a freight train. Now their land is avalable
to any member of the public for any legd purpose. The current use, a linear
park, is, in short, fundamentdly different in kind than a rallroad purpose. Accord
Pollnow v. Wisconsin, 88 Wis. 2d 350, 276 N.W.2d 738 (1979). Hence a new
easement has been imposed irrespective of railbanking. See Locklin v. City of
Lafayette, 7 Cd. 4th 327, 356 n.17, 27 Cd. Rptr. 2d 613 (1994). Nor is that
result altered by Congress words to the contrary: “such interim use shdl not be
treated, for purposes of any law or rule of law, as an aandonment of the use of
such rights-of-way for railroad purposes.” 16 U.S.C. § 1247(d) (1994). While
Congress may have the power to block control by plaintiffs of their own land,
it can only do so conditutiondly by paying for the privilege. See Glosemeyer
v. United Sates, 45 Fed. Cl. 771, 781-82 (2000).

Fndly, as we hdd above, the posshility that city planners hope one day
to inditute light rail service, does not affect the result. Not only is the evidence
here inconggent with such use as a meaningful, much less imminent,
posshility, the sde of a portion of the rignt of way in the midde of Clovis
makes such an event even more remote,

CONCLUSION

The deeds a issue condtituted grants of railroad easements. Those
easements were abandoned by the railroad. Whether abandoned or not, however,
the plantiffSs underlying fee interests are now burdened with new easements.
Accordingly, defendant’s motion for summay judgment is denied. Plantiffs
motion for summary judgment is granted. The parties are directed to consult in
order to prepare a joint datus report, to be filed on or before August 23, 2002,
proposing further pretrid activities.

ERIC G. BRUGGINK
Judge



